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courts against individual foreign government officials, the Supreme Court relied primarily on traditional principles of domestic law relating to statutory interpretation. International law appears to have played no role whatsoever.
Perhaps this is unremarkable. While expressly acknowledging that the FSIA had in fact been enacted in large part on the basis that it codified then-existing customary international law, 2 the majority opinion by Justice Stevens explained that "[b]ecause we are not deciding that the FSIA bars petitioner's immunity but rather that the Act does not address the question, we need not determine whether declining to afford immunity to petitioner would be consistent with international law." 3 Questions of international law were, nonetheless, presented during the proceedings. The district court granted Samantar's motion to dismiss on grounds that no exception to immunity under the FSIA applied to the case-rejecting the argument that Samantar was not entitled to immunity because, in allegedly violating international law, he had necessarily been acting beyond the scope of his authority. 4 The court of appeals did not contradict that holding but reversed on the ground that the FSIA did not govern, and that was the decision affirmed by the Supreme Court. 5 The district court's decision was consistent with the substantive provisions adopted by the international community in the 2004 UN Convention on the Jurisdictional Immunities of States and Their Property, which explicitly assimilates to the state its representatives acting in their official capacity and which contains no exception to immunity for actions alleged to have violated international law. 6 In his merits brief to the Supreme Court, petitioner Samantar referred to the Convention. 7 Not unsurprisingly, the respondents omitted any such mention in their reply brief, although it was referred to in one 2.
See id. at 2289 (citing 28 U.S.C. § 1602 (1976) and Permanent Mission of India to the United Nations v. City of New York, 551 U. S. 193, 199 (2007) ) ("We have observed that a related purpose was 'codification of international law at the time of FSIA's enactment' and have examined the relevant common law and international practice. . amicus brief filed in respondents' support. 8 Nor was the Convention mentioned in the brief of the United States supporting affirmance. 9 However, the representative of the government did contend at oral argument that under international law the immunity exists for the benefit of the state, not the individual-without noting that the Convention adopts that very approach. 10 That these references found no traction with the Court may be unsurprising for another (and simpler) reason: the United States has not signed, much less ratified, the UN Convention, and indeed the Convention is not yet in force. However, as a result of the Court's decision in Samantar, U.S. courts are now required to determine the immunity of foreign government officials under the common law. 11 Because the Convention represents the most recent and carefully considered international thinking on the point, it may thus be taken as informative (some might even say a form of "soft law"). An examination of its provisions is therefore appropriate to determine how they might bear on the issue of the immunity of foreign government officials for acts taken in their official capacity.
I. BACKGROUND OF THE CONVENTION
The UN Convention on Jurisdictional Immunities of States and Their Property was adopted by the UN General Assembly on December 2, 2004, ending more than a quarter of a century of intense 8 .
See international negotiations. 12 The Convention is the first modern multilateral instrument to articulate a comprehensive approach to the question of the immunity of sovereign states from suits in foreign courts. It was intended to codify existing principles of customary international law and to provide a basis for substantial harmonization of national laws in a vital area of transnational practice. 13 Although approved unanimously, it has yet to come into force. As of the beginning of October 2011, it had garnered thirteen of the required thirty ratifications (six in the past eighteen months alone: Kazakhstan, Switzerland, Japan, Saudi Arabia, France, and Spain), together with an additional eighteen signatures. 14 Substantively the Convention embraces the so-called "restrictive theory" of sovereign immunity. Until the early to mid-twentieth century, there was virtual unanimity in international law and practice that sovereigns (both states and heads of state) were absolutely immune from the jurisdiction of foreign courts (under the doctrinal maxim par in parem non habet imperium). 15 13. The Convention's first preambular paragraph states that "the jurisdictional immunities of States and their property are generally accepted as a principle of customary international law." UN Convention on Jurisdictional Immunities, supra note 6, pmbl. According to the third preambular paragraph, the essential motivation for adoption of the Convention was the belief that it "would enhance the rule of law and legal certainty, particularly in dealings of States with natural and juridical persons, and would contribute to the codification and development of international law and the harmonization of practice in this area." Id. The seventh preambular paragraph of the document stresses "the importance of uniformity and clarity in the law of jurisdictional immunities of States and their property." Id.
14. are treated as private entities when claims arise from their commercial transactions or "private law" activities (acta jure gestionis). 16 The Convention embraces that approach and, in accord with the most developed domestic practices, provides that governments (and their agencies and instrumentalities) are subject to essentially the same jurisdictional rules as private entities in respect of their commercial transactions. 17 The central exception is found in Article 10, which provides that a state cannot invoke immunity in a proceeding arising out of "a commercial transaction with a foreign natural or juridical person" when "by virtue of the applicable rules of private international law, differences relating to the commercial transaction fall within the jurisdiction of a court of another State." 18 This exception does not apply in the case of a commercial transaction between states or if the parties to the commercial transaction have expressly agreed otherwise. 19 While that provision lies at the conceptual heart of the Convention, the limitations on immunity extend far beyond the exception for commercial transactions. Thus, Article 7 covers situations in which the state in question has expressly consented to the exercise of jurisdiction by the court with regard to a specific matter or case by international agreement, in a written contract, or by declaration or written communication. 20 18. UN Convention on Jurisdictional Immunities, supra note 6, art. 10 ("If a State engages in a commercial transaction with a foreign natural or juridical person and, by virtue of the applicable rules of private international law, differences relating to the commercial transaction fall within the jurisdiction of a court of another State, the State cannot invoke immunity from that jurisdiction in a proceeding arising out of that commercial transaction.").
Status: Convention on Jurisdictional Immunities of States and Their
19.
Id.

20.
Id. art. 7 ("A State cannot invoke immunity from jurisdiction in a proceeding before a court of another State with regard to a matter or case if it has expressly consented to the exercise of jurisdiction by the court with regard to the matter or case: (a) by international agreement; (b) in a written contract; or (c) by a declaration before the court or by a written communication in a specific proceeding.").
state cannot invoke immunity where it has itself instituted or intervened in a specific proceeding or taken any other step relating to the merits of that proceeding, nor can it avoid jurisdiction in respect of any counterclaim arising out of the same legal relationship or facts as the principal claim. 21 Other exceptions include, inter alia, claims arising from contracts of employment; 22 personal injury and damage to property; 23 ownership, possession, and use of property; 24 intellectual and industrial property; 25 participation in public companies; 26 stateowned or state-operated ships used for other than government noncommercial purposes; 27 and certain matters relating to arbitration proceedings. 28 The text also sets forth exceptions to protection from pre-and post-judgment measures of constraint. 29 Separate articles provide criteria for service of process and rendering default judgments. 30
21.
Article 8 addresses the "effect of participation in a proceeding before a court" and Article 9 speaks to counterclaims. Id. arts. 89.
22. Subject to several important exceptions, Article 11 provides that "a State cannot invoke immunity . . . in a proceeding which related to a contract of employment between the State and an individual for work performed or to be performed, in whole or in part, in the territory of that other State." Id. art. 11.
23. Article 12 is discussed in some detail infra Part III. 24.
Article 13 covers proceedings relating to immovable property situated in the forum state, rights or interests in movable or immovable property by way of succession, gift or bona vacantia; and the administration of property, such as trust property, the estate of a bankrupt, or "the property of a company in the event of its winding up." UN Convention on Jurisdictional Immunities, supra note 6, art. 13.
25. Article 14 precludes the invocation of immunity in proceedings relating to "the determination of any right of the State in a patent, industrial design, trade name or business name, trademark, copyright or any other form of intellectual or industrial property which enjoys a measure of legal protection, even if provisional, in the State of the forum" as well as an alleged infringement by the state in the territory of the state of the forum of such a right belonging to a third person. Id. art. 14.
26. Article 15 concerns proceedings relating to the state's "participation in a company or other collective body" if that body has "participants other than States or international organizations." Id. art. 15.
27. Under Article 16(1), a state which owns or operates a ship cannot invoke immunity in a proceeding "which relates to the operation of that ship if, at the time the cause of action arose, the ship was used for other than government non-commercial purposes." Id. art. 16 (1) .
28. Pursuant to Article 17, a state which has agreed in writing to submit to arbitration "differences relating to a commercial transaction" cannot invoke immunity in a proceeding which relates to (a) the validity, interpretation or application of the arbitration agreement, (b) the arbitration procedure, or (c) the confirmation or the setting aside of the award, unless the arbitration agreement provides otherwise. Several of these provisions need to be read in light of related "understandings" adopted in response to various substantive difficulties which arose during the negotiations. 31 These understandings are set forth in the Annex to the Convention, which in accordance with Article 25 "forms an integral part of the Convention." 32 In addition, reference is appropriately made to the pertinent reports of the International Law Commission (ILC), to the reports of the Ad Hoc Committee, and to the General Assembly resolution adopting the Convention that together form relevant travaux préparatoires. 33 Also relevant is a definitive statement by the chair of the Ad Hoc Committee, Gerhard Hafner, which the General Assembly expressly took into account in its resolution adopting the Convention and which is included in the Summary Records of the Sixth Committee. 34 For purposes of a proper interpretation of the Convention, attention must be drawn to two important limitations on the scope of application found in these extra-textual materials. First, it was clearly understood during the negotiations, and was so stated by the chair of the Ad Hoc Committee in his introductory statement to the Sixth Committee, that the provisions of the Convention do not cover criminal proceedings. 35 The General Assembly explicitly agreed with that interpretation in its resolution adopting the Convention. 36 Second, the Convention does not apply to military activities-a point expressly affirmed by the chair in his introductory statement and subsequently repeated by several ratifying states. 37 Article 4 sets forth the general rule that the Convention is not retroactive; that is, it does not apply to any question of jurisdictional immunities of states or their property arising in a proceeding 35 .
Hafner Statement, supra note 32 (noting the Committee's recommendation that the General Assembly explicitly state that the Convention "does not cover criminal proceedings"). One of the issues raised was whether military activities will be covered by this Convention. I believe that a general understanding has always prevailed that they are not. In any case, one can refer to the commentary of the ILC on draft Article 12: "Neither does it (i.e. draft article 12) affect the question of diplomatic immunities, as provided in article 3, nor does it apply to situations involving armed conflicts." One has also to keep in mind the preamble stating that the "rules of customary international law continue to govern matters not regulated by the provisions of the present Convention." Significantly, the definition of "State" in Article 2(1)(b)(iv) explicitly embraces "representatives of the State acting in that capacity." 44 By including individuals who represent the state, the Convention unambiguously endorses the principle of immunity ratione materiae for acts performed in an official capacity. 45 The relevant ILC commentary confirms that a broad reading was intended because "[a]ctions against such representatives or agents of a foreign Government in respect of their official acts are essentially proceedings against the State they represent." 46 In this sense, the Convention incorporates the doctrine of "foreign official immunity."
The Convention carefully acknowledges and distinguishes other types of immunities applicable to individuals ratione personae under international law. Article 3(1) states that the Convention is "without prejudice" to the privileges and immunities enjoyed by a state under international law in relation to the exercise of the functions of (a) its diplomatic missions, consular posts, special missions, missions to international organizations, or delegations to organs of international organizations or to international conferences, as well as (b) persons connected with them. 47 The rationale, of course, is that these immunities are dealt with in other specialized international agreements. 48 Article 3(2) similarly excludes the privileges and immunities accorded under customary international law to heads of 43 .
UN Convention on Jurisdictional Immunities, supra note 6, art. 2(1)(b)(iii). The terms "organs," "agencies," and "instrumentalities" as used in the Convention thus do not have precisely the same meaning as they do under the FSIA.
44. 
Id. art. 2(1)(b)(iv
III. SPECIFIC EXCEPTIONS
Since the Convention is not yet in force, one can only speculate how it is most likely to be applied and interpreted by domestic courts in a given case. However, in Samantar-like circumstances where it is alleged that officials of a foreign state committed abuses within their own territory against individuals in violation of international law, the paradigmatic claim would be that immunity is unavailable because the abuses alleged to have been committed fall within the tort exception, violate international law, or both.
49.
UN Convention on Jurisdictional Immunities, supra note 6, art. 3(2). As noted in Rep. of the Int'l Law Comm'n, 43d Sess., supra note 46, at 22, this explicit exclusion was intended to preserve existing rules of customary international law. [the Convention] does not apply where there is a special immunity regime, including immunities ratione personae (lex specialis). Sometimes this is expressly stated in the text, sometimes not. Thus, for example, the express mention of heads of state in article 3 should not be read as suggesting that the immunity ratione personae of other officials is affected by the Convention.
Hafner Statement, supra note 32. The Convention's final preambular paragraph states that "the rules of customary international law continue to govern matters not regulated by the provisions of the present Convention." UN Convention on Jurisdictional Immunities, supra note 6, pmbl. This point was emphasized by Sweden in a declaration made upon ratification, in which it stated that "the express mention of heads of State in article 3 should not be read as suggesting that the immunity ratione personae which other State officials might enjoy under international law is affected by the Convention. 
A. Torts
The Convention incorporates the generally accepted rule of modern practice that those who suffer death, personal injury, or loss of tangible property resulting from a foreign state's tortious act or omission within the forum state may sue the foreign state for monetary compensation. 51 Specifically, Article 12 provides that unless the concerned states agree otherwise, a state cannot invoke immunity in a proceeding which relates to pecuniary compensation for death or injury to the person, or damage to or loss of tangible property, caused by an act or omission which is alleged to be attributable to the State, if the act or omission occurred in whole or in part in the territory of that other State and if the author of the act or omission was present in that territory at the time of the act or omission. 52
The required territorial nexus in Article 12 thus has two parts: the act or omission causing the death, injury, or damage to property must have occurred in whole or in part in the territory of the forum state, and the author of the act or omission must have been present in that state at the time of the act or omission. 53 By way of example, if an official of foreign state B commits a tortious act within forum state A, while present in state A, state B is subject to the jurisdiction of the courts of state A for liability arising from that act. However, state A would have no jurisdiction over state B or its officials for acts committed entirely outside the territory of state A. In this regard, the Convention is consistent with the "tort exception" codified in the FSIA since under section 1605(a)(5), the death or injury in question must occur within the United States. 54
51.
See 52. UN Convention on Jurisdictional Immunities, supra note 6, art. 12. As stated in Rep. of the Int'l Law Comm'n, 43d Sess., supra note 46, at 44, the underlying intent is to "provide relief or possibility of recourse to justice for individuals who suffer personal injury, death or physical damage to or loss of property caused by an act or omission which might be intentional, accidental or caused by negligence attributable to a foreign State." 53.
Rep. Int'l Law Comm'n, 43d Sess., supra note 46, at 45, states that the "basis for the assumption and exercise of jurisdiction in cases covered by this exception is territoriality." The term "territory" is not defined in the Convention proper or in its travaux, but the exception in Article 12 can most reasonably be read to apply to events occurring in the land territory or internal waters of the forum state, not to acts at sea or within a state's maritime jurisdiction. While purely extraterritorial torts (whatever their nature) are thus excluded, it may not be easy in particular transboundary circumstances to determine where the causal act or omission took place or to distinguish between the situs of the injury and the situs of the tort (locus delicti commissi). 55 Under Article 12, the presence of the foreign official in the forum state is required "at the time of the act or omission."
Substantively, the scope of the exception is narrow. The intent was primarily to cover "insurable risks" such as accidental death or injury. 56 By its terms, however, the article appears to include intentional, deliberate acts and also those caused by negligence or omission. 57 So read, it would afford somewhat less immunity than the comparable provision of the FSIA, which was carefully drafted to apply to limited circumstances of "non-discretionary" accidental torts such as common "slip and fall" cases. article requires that the tortious act as well as the resulting injury occur in the forum state, and that the tortfeasor be present therein when the injury occurs.").
56. Stewart, supra note 12, at 201.
57.
See UN Convention on Jurisdictional Immunities, supra note 6, art. 12 ("Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to pecuniary compensation for death or injury to the person, or damage to or loss of tangible property, caused by an act or omission which is alleged to be attributable to the State, if the act or omission occurred in whole or in part in the territory of that other State and if the author of the act or omission was present in that territory at the time of the act or omission."); see also Rep. of the Int'l Law Comm'n, 43d Sess., supra note 46, at 45 ("The areas of damage envisaged in article 12 are mainly concerned with accidental death or physical injuries to persons or damage to tangible property involved in traffic accidents, such as moving vehicles, motor cycles, locomotives or speedboats. In other words, the article covers most areas of accidents involved in the transport of goods and passengers by rail, road, air or waterways. Essentially, the rule of non-immunity will preclude the possibility of the insurance company hiding behind the cloak of State immunity and evading its liability to the injured individuals. In addition, the scope of article 12 is wide enough to cover also intentional physical harm such as assault and battery, malicious damage to property, arson or even homicide, including political assassination.").
58.
See 28 U.S.C. § 1605 (2006). Under § 1605(a)(5)(A)-(B)
, immunity is preserved with respect to claims based on official conduct involving the exercise of discretionary functions (even if discretion is abused) and also for certain intentional the Convention does not cover claims based on damage to reputation or the interference with contractual rights. 59 Perhaps most importantly, the provision does not clearly distinguish losses resulting from a foreign state's wrongful or tortious acts or omissions from those that are the consequence of sovereign acts. In discussing the draft articles, the ILC did state that situations not involving physical damage are excluded. 60 Thus, many sovereign acts that are sometimes claimed to constitute actionable torts (for example, arbitrary denial of a visa, refusal of a license, imposition of economic sanctions, defamatory statements, and wrongful arrest and detention on criminal charges) will not be subsumed regardless of where they are said to have occurred. As noted above, claims arising from military activities are outside the Convention's scope. 61 Still, some concern was raised about claims for damages (whether direct or consequential) resulting from the exercise of sovereign authority. The ILC Commentary appeared to deemphasize the traditional distinction between acta jure imperii and acta jure gestionis, at least for the common kinds of "insurable risks" that it mentions, noting only that different rules may apply where the issues are regulated by treaties or other agreements limiting liability or providing different dispute settlement procedures. 62 It is debatable, however, whether the traditional "public/private" distinction has entirely lost its vitality or its relevance in the area of noncommercial torts. In McElhinney v. Ireland, for example, the European Court of Human Rights declined to adopt the view that states should be exposed to foreign court jurisdiction in respect of tortious acts or omissions committed jure imperii. See Rep. of the Int'l Law Comm'n, 43d Sess., supra note 46, at 45.
61.
See Hafner Statement, supra note 32. 62.
See Rep. of the Int'l Comm'n, 43d Sess., supra note 46, at 45 (noting that while the "distinction has been maintained in the case law of some States involving motor accidents in the course of official or military duties," preserving immunity for acts jure imperii and rejecting it for acts jure gestionis, Article 12 makes no such distinction). The Commentary also states that this "exception to the rule of immunity is applicable only to cases or circumstances in which the State concerned would have been liable under the lex loci delicti commissi." Id. at 44. Clearly, the exception cannot be read to apply to acts simply because they are, or are alleged to be, in violation of international law such as, acts of torture, arbitrary detention, international terrorism, or violations of humanitarian law. What is clear is that the Convention did not endorse the proposition that states can be subjected to claims related to torts occurring outside the forum state. 65 Nor does the Convention provide an exception to this rule when those claims are for human rights abuses, whether characterized as violations of peremptory norms or not. The broad question of state liability for human rights abuses was of course raised during the negotiations and was specifically discussed by the ILC in its 1999 report to the Ad Hoc Working Group. 66 The negotiators were fully aware, for example, of the 1999 House of Lords decision in Pinochet, which held that while the former Chilean head of state enjoyed immunity ratione personae from the civil jurisdiction of the United Kingdom for acts done in his official capacity, that immunity could not prevent his extradition for torture since it was an international Convention for the Protection of Human Rights and Fundamental Freedoms). While the McElhinney Court acknowledged that "there appears to be a trend in international and comparative law towards limiting State immunity in respect of personal injury caused by an act or omission within the forum State," it noted that the practice is "by no means universal," and thus, may primarily refer to "insurable" personal injury, that is incidents arising out of ordinary road traffic accidents, rather than matters relating to the core area of State sovereignty such as the acts of a soldier on foreign territory which, of their very nature, may involve sensitive issues affecting diplomatic relations between States and national security. Certainly, it cannot be said that Ireland is alone in holding that immunity attaches to suits in respect of such torts committed by acta jure imperii or that, in affording this immunity, Ireland falls outside any currently accepted international standards. Notwithstanding the special character of the prohibition of torture in international law [as a peremptory norm], the Court is unable to discern in the international instruments, judicial authorities or other materials before it any firm basis for concluding that, as a matter of international law, a State no longer enjoys immunity from civil suit in the courts of another State where acts of torture are alleged. 68
Id
As adopted, the Convention does not express a rule on the issue. At best it leaves the question open but certainly does not endorse the idea of an exception. It was presumably for this reason that, in ratifying the Convention, Switzerland recorded its "interpretive declaration" that "article 12 does not govern the question of pecuniary compensation for serious human rights violations which are alleged to be attributable to a State and are committed outside the State of the forum. Consequently, this Convention is without prejudice to developments in international law in this regard." 69
B. Violations of International Law
The Swiss declaration also illustrates that the Convention does not clearly address whether, or when, states may be held implicitly to have waived (or should otherwise be deprived of) their immunity because they acted (or are alleged to have acted) in contravention of generally applicable norms of international law. More specifically, the argument is sometimes made that claims based on alleged violations of peremptory norms of international law (such as genocide or torture) must necessarily prevail over any otherwise applicable principles of immunity. There is no textual basis in the Convention, however, for a broad "human rights" or jus cogens exception to immunity along the lines asserted in U.S. and other courts from time to time. 71 Nor are there counterpart provisions, for example, to the more limited "expropriation" and "terrorism" exceptions to immunity in the FSIA. Under section 1605(a)(3), jurisdiction may be exercised in certain cases in which "rights in property taken in violation of international law" are at issue. 72 Under section 1605A, civil actions seeking money damages for personal injury or death may be brought in certain instances against designated state sponsors of terrorism. , and the damages must have been "caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of material support or resources" for such an act, engaged in by an official, employee, or agent of the foreign state in question while acting within the scope of his or her office, employment, or agency. 28 U.S.C. § 1605(a)(7) (current version at § 1605A). Moreover, if the act occurred in the foreign state against which the claim is brought, the claimant must have afforded that state "a reasonable opportunity to arbitrate the claim." Id. Either
The omission of comparable exceptions to immunity in the Convention reflects the fact that such exceptions do not enjoy broad acceptance in the international community. The FSIA exceptions related to expropriation and terrorism have existed for several decades, and the litigation they have generated is well-known here and abroad. 74 Questions of state responsibility aside, it cannot be said as a matter of general practice that foreign states accept, or that forum states provide, jurisdiction to adjudicate disputes based solely on the allegation that the sovereign acts in question violated relevant treaty provisions or principles of customary international lawperemptory or otherwise.
By the same token, it would read far too much into the consensus adoption of the Convention to assert that the absence of such exceptions in the text renders existing statutory provisions unlawful under customary international law such as those in the Foreign Sovereign Immunities Act. Nothing in the negotiating history of the Convention supports that conclusion. 75 The issues remain controversial. In Jones, the House of Lords confronted the question of whether the doctrine of state immunity, as enacted in UK law, precluded a civil action against the Kingdom of Saudi Arabia and several of its officials in respect of allegations that they committed "severe, systematic and injurious torture" against four UK citizens in Riyadh. 78 Relying on the State Immunity Act of 1978, the Court of Appeal had dismissed the plaintiffs' claims against the Kingdom itself but permitted litigation to proceed against the individual Saudi officials who were alleged to have conducted or been responsible for the abuses in question. 79 The House of Lords rejected that decision, privileging immunity over the right to recover for serious injuries resulting from alleged jus cogens violations.
IV. SUBSEQUENT DEVELOPMENTS
At the outset of his opinion, Lord Bingham unambiguously embraced the doctrine of foreign official immunity: "[T]he foreign state is entitled to claim immunity for its servants as it could if sued itself." 80 The reason, he said, is straightforward: "The foreign state's right to immunity cannot be circumvented by suing its servants or agents." 81 Moreover, he continued:
International law does not require, as a condition of a state's entitlement to claim immunity for the conduct of its servant or agent, that the latter should have been acting in accordance with his instructions or authority. A state may claim immunity for any act for which it is, in international law, responsible, save where an established exception applies. 82 Since, in the case at hand, all of the individual defendants were acting as servants or agents of the Kingdom, their actions were attributable to the state. Thus, they were entitled to immunity on the same basis as the state itself.
Moreover, Lord Bingham concluded, the fact that the claims against the defendants were based on alleged violations of peremptory norms could not overcome that immunity. In its Arrest Warrant decision, he noted, " [t] he International Court of Justice has made plain that breach of a jus cogens norm of international law does not suffice to confer jurisdiction." 83 In this regard, he stressed that (a) the UN Convention Against Torture does not confer universal civil jurisdiction over claims based on torture, and (b) the UN Convention on State Immunities "provides no exception from immunity where civil claims are made based on acts of torture." 84 The latter convention, he said, stands as "the most authoritative statement available on the current international understanding of the limits of state immunity in civil cases, and the absence of a torture or jus cogens exception is wholly inimical to the claimants' contention." 85 In short, Lord Bingham stated: [T] here is no evidence that states have recognized or given effect to an international law obligation to exercise universal jurisdiction over claims arising from alleged breaches of peremptory norms of international law, nor is there any consensus of judicial and learned opinion that they should. 86
In a companion opinion, Lord Hoffman reached the same conclusions. Referring to the ECtHR's judgment in Al-Adsani, he said the fact that the rule against torture may be peremptory does not automatically confer civil jurisdiction or override immunity, and nothing in the UN In the wake of this decision, Germany said, numerous other proceedings were instituted against Germany before Italian courts by persons who also suffered injury as a consequence of the war. 96 Because the Ferrini judgment was subsequently confirmed in additional decisions rendered in 2008, Germany expressed concern that hundreds of additional cases might be brought against it. 97 Enforcement measures were in fact taken against German assets in Italy-including against the German-Italian cultural exchange center (Villa Vigoni). 98 In addition to the claims brought against it by Italian nationals, Germany also cited efforts by Greek nationals to enforce in Italy a judgment obtained in Greece based on a massacre committed by German military units during their withdrawal in 1944. The Greek Supreme Court previously rejected Germany's claims of immunity and ordered Germany to pay for atrocities committed by its occupation forces in the village of Distomo in 1940. 99 In its application, Germany asked the Court to rule that Italy had failed to respect Germany's jurisdictional immunities by (1) allowing civil claims to proceed in its courts against Germany based on violations of international humanitarian law by the German Reich during World War II, (2) permitting enforcement actions against Villa Vigoni (German state property used for government non-commercial purposes), and (3) enforcing Greek judgments based on similar occurrences as those being litigated in Italian courts. 100 In an accompanying declaration Germany acknowledged the "untold suffering inflicted on Italian men and women" during World War II. 101 The case remains in its preliminary stages. Germany filed its memorial in June 2009 and Italy submitted its counter-memorial in December 2009. 102 In that counter-memorial, Italy asserted a counter-claim alleging that Germany violated its obligations under international law by failing to provide reparations to the victims of war crimes and crimes against humanity perpetrated by the Third Reich. 103 In July 2010, the Court held the Italian counter-claim inadmissible because it fell outside the scope of the relevant provisions of the European Convention for the Peaceful Settlement of Disputes of April 29, 1957, on which the Court's jurisdiction is based. 104 The Court then ordered Germany to file its Reply to the Italian counter-memorial by October 14, 2010, with Italy's Rejoinder due January 14, 2011. 105 On January 13, Greece filed an application to intervene in the proceeding, asserting that "its intention is to solely intervene in the aspects of the procedure relating to judgments rendered by its own [domestic] . . . Tribunals and Courts on occurrences during World War II and enforced (exequatur) by the Italian Courts." 106 On July 4, 2011, the Court granted that application and set further filing deadlines. 107 The Ferrini judgment has been the subject of considerable critical evaluation, and the implications of the ICJ's decision, however it rules, will be significant. 108 Some believe that, in the absence of substantial support in either the conventional texts or decisional material referred to above, it is unlikely that the ICJ will endorse the position taken by the Italian Corte di Cassazione. 109 Others take a contrary view. 110 To the extent that the Court gives serious consideration to the UN Immunities Convention, however, it will hard-pressed to find support for the proposition that states have in fact consented as a matter of treaty law to a waiver of immunity for alleged violations of jus cogens.
V. CONCLUSION
From the perspective of international law, the questions raised by Samantar can be summarized in the following manner:
(2) Does the "tort exception" apply to extraterritorial acts when committed against citizens of the forum state?
3) Does international law recognize "universal civil jurisdiction" for jus cogens violations?
The UN Immunities Convention provides a definitive and affirmative answer to the first question. Under Article 2(1)(b)(iv), "representatives of the State acting in that capacity" are entitled to immunity on the same basis as the state itself. A state party failing to accord immunity to foreign officials for official acts would thus violate a central provision of the Convention.
As to the second question, the Convention is likewise unambiguous. The "tort exception" in Article 12 requires that the alleged act or omission causing the claimant's death, injury, or damage to property must have occurred in whole or in part in the territory of the forum state. 111 In addition, the official responsible for that act or omission must have been present in that state at the time of the act or omission. 112 In light of these specific requirements, the Convention simply cannot properly be read to support a less rigorous rule under which, for example, a state party's domestic law extended the exception to extraterritorial torts.
Finally, the Convention provides no textual basis whatsoever to indicate that states must provide civil jurisdiction over claims of alleged violations of peremptory norms committed by officials of foreign governments within their own territory. The absence of any such provision is significant in light of the well-known cases and vigorous debate over the issue at the time of the negotiations. The best interpretation is that states-at least those actively involved in the crafting of the Convention-did not believe that such jurisdiction was supported by international law and practice. Moreoever, nothing in the Convention or its negotiating history supports a broad "human rights" or jus cogens exception to immunity.
At the same time, it cannot be said that the Convention expressly prohibits the exercise of such jurisdiction so that a state party would not violate its treaty obligations if, like Italy, its courts were to interpret domestic law as removing immunity for such claims. Whether or not customary international law would support that assertion is presumably to be decided by the International Court of Justice in the pending Germany-Italy proceeding.
In most areas, the Convention's text reflects a global consensus as to the specific areas in which states and state enterprises can no longer claim absolute immunity from the proper jurisdiction of foreign courts and agencies. This is especially clear with respect to 111.
UN Convention on Jurisdictional Immunities, supra note 6, art. 12.
112.
Id.
states' commercial activities. For the most part, the exceptions to the general rule of foreign state immunity are widely recognized and will operate to provide courts with reliable means of balancing the legitimate interests of states when acting in their sovereign capacity on the one hand, with the need to provide appropriate means of recourse for those who deal with, or are affected by, states when they act in a private capacity on the other. The result should be greater harmonization and compatibility within the world community, reflecting the shared interests of states in this increasingly important area of law.
